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A. Employee Negligence

1. Patin v. The Administrators of the Tulane Educational Fund, 770 So.2d

816 (La. 4™ Cir. 2000). As with all limiting laws, the Medical Malpractice Act is strictly
construed against coverage. In this instance, the Court held the transfer of blood from
Touro Infirmary to Tulane did not fall within the Malpractice Act because there was no
health care provider patient relationship between Touro Infirmary and Plaintiff. The
Court rejected Touro's argument which asserted the plaintiff's claim fell within the
Malpractice Act of the State of Louisiana as it had an implicit contract with Mr. Patin

because Tulane sought blood from Touro on behalf of Mr. Patin.

2. George vs. Our Lady of Lourdes Regional Medical Center, Inc., 774 So.2d

350 (La. App. 3" Cir. 2000). Plaintiff fell down the steps of the mobile unit after
donating blood. The 3™ Circuit Court of Appeal held the plaintiff's claim did not fall within

the medical malpractice act stated:

To constitute malpractice, health care or professional services must
be rendered to a patient. Citations omitted. Ms. George's sole
remedy against Medical Center is based on the general law of
negligence and not on the special tort of malpractice. George 774
So.2d at 356.

3. In Williams v. Jackson Parish Hospital, La. 2001, 798 So.2d 921, the




Louisiana Supreme Court, apparently overruling their recent decision in Boutte, held
pre-1982 claims in strict liability arising out of a defective blood transfusion are not
traditional medical malpractice claims and, therefore, not governed by the Medical
Malpractice Prescription Statute (La. R.S. 9:5628), but were governed by the General

Tort Prescriptive Statute (La. C.C. Art. 3492.) .

4. Fuentes v. Doctors Hospital of Jefferson, 4 Cir. 2001, 802 So.2d 865.

Patient’s claims against an ultrasound technician in a hospital who took inappropriate
sexual liberties with the patient following the performance of an ultrasound was an
intentional tort which is not covered under the Medical Malpractice Act. The patient’s
claim against the hospital for negligent hiring was not covered as it did not involve
patient care. Only the claims against the hospital stating the presence of a third person

during the examination were required fell under the Medical Malpractice Act.
5. Test to Determine Coverage under Medical Malpractice Act
The Louisiana Supreme Court, in overruling the 4™ Circuit's holding
patient dumping allegations against a physician were not governed by the
Medical Malpractice Act, uses the following factors to determine whether

allegations fall under the Medical Malpractice Act:

A. Whether the wrong was treatment related;



B. Whether expert evidence is needed to determine if
the standard of care was breached;

C. Whether the act or omission involved assessing the
patient’s condition;

D. Whether the incident occurred in the context of a
physician/patient relationship; and whether it was
within the scope of activities the hospital was licensed
to perform; and

E. Whether the injury would not have occurred if the

patient had not sought treatment. Coleman v. Deno,

01-1517 (La. 1/25/02), 813 So.2d 303.

6. Nursing Home Coverage Under the MMA -

A. In Pender v. Natchitoches Parish Hospital, App. 3 Cir. 2001, a

nursing home patient, left unrestrained in a wheelchair, fell and died
after she struck her head. The Court held the nursing home
Residents’ Bill of Rights creates a cause of action for violations of
nursing home residents’ rights, the enforcement of which does not
require adherence to the Medical Malpractice Act. Furthermore,
the Court noted the petition was not rooted in medical malpractice

as the fall from a wheelchair was not related to any specific



treatment and did not meet the criteria set forth in Coleman v. Deno

for determining a claim falls under the MMA.

B. In Richard v. Louisiana Extended Care Centers, Inc., La. S.Ct.

2003, the Louisiana Supreme Court held “to be covered under the MMA, the negligent
act must be related to medical treatment.” It reiterated the six part test from Coleman to
determine whether a negligent act by a health care provider is covered under the MMA.
The Court concluded “the legislature’s enactment of the Nursing Home Bill of Rights Act
was not intended to remove malpractice claims against qualified health care providers
from the coverage of the MMA, but was instead intended to provide nursing home
residents with important rights to preserve their dignity and personal integrity, and to
provide a means by which they could enforce these rights.” Therefore, “to constitute a
medical malpractice claim, the alleged negligent act must be related to the nursing
home resident’s medical treatment at the nursing home under the requirements of

Louisiana law.”

7. Withdrawal of Life Support

In Causey v. St. Francis Medical Center, 719 So.2d 1072 (2" Cir. 1998), the

decision to discontinue life support procedures on a comatose patient whose family
objected to the discontinuation was found to be an issue falling under the medical

malpractice act, and the matter must be submitted to a medical review panel before suit



may be filed. After the family refused to grant permission to withdraw life support, the
physician turned to the hospital's Morals and Ethics Board which agreed with the
withdrawal. The Morals and Ethics Board is covered under the Medical Malpractice Act

as it is a board of the hospital.

8. LeJeune Claims -

Trahan v. McManus, 728 So0.2d 1273 (La. 1999). Plaintiffs were the parents of

a decedent attempting to recover 2315.6 damages for mental anguish and emotional
distress resulting from their son's injury and death. The two issues before the Louisiana
Supreme Court were whether the claim fell within the medical malpractice act and
whether "by-stander damages" (also known as Lejuene damages) are recoverable
when the event at issue was an act or omission by a health care provider the Louisiana

Supreme Court held:

The fact damages recoverable under article 2315.6 are
limited to mental anguish damages and to specifically
required facts and circumstances does not serve to remove
article 2315.6 claims from the applicability of the Medical
Malpractice Act, as long as the mental anguish arises from
the injury to or death of a patient caused by the negligence
of a qualified health care provider. Id. at 1277.

The Louisiana Supreme Court reiterated tort damage for medical malpractice falls under
article 2315, et seq., and it is not the quality of the claimant, but the context within which

the claim arises through medical care and treatment provided to a patient. The medical



malpractice act does not create a cause of action for negligent medical care as same is
created under article 2315, et seq. The Medical Malpractice Act only provides the
procedural mechanism for the presentation of such claims. The Louisiana Supreme

Court in this case states:

The requirements of Article 2315.6, when read together, suggest a need for temporal
proximity between the tortious event, the victim's observable harm and the plaintiff's
mental distress arising from and an awareness of the harm caused by the event. Id. at

1279.

9. EMTALA Claims - Spradlin v. Acadia-St. Landry Medical Foundation, 758

S0.2d 116 (La. 2000). The Supreme Court held EMTALA claims must also be
submitted for review to a medical review panel and explained although the courts have
construed EMTALA as creating a federal cause of action separate and distinct from,
and not duplicative of, state malpractice cause of action, medical malpractice claims
and "dumping" claims often overlap. Since EMTALA only preempts state law to the
extent state law "directly conflicts” with federal law, the only issue is whether imposing a
mandatory pre-suit medical review panel requirement "directly conflicts" with EMTALA.
As dual compliance was not physically impossible, there was no actual conflict. Also,
state law "actually conflicts" with federal law "where state law stands as an obstacle to
the accomplishment of the full purposes and objectives of Congress." Plaintiffs in this
matter, demanded damages under EMTALA based on defendant's alleged breach of its

duty to properly stabilize or to appropriately transfer Mrs. Spradlin; if plaintiffs prove a



violation of the requirements of EMTALA (which does not distinguish between
intentional and unintentional conduct), they will be entitled to recover the appropriate

damages.

The facts recited in plaintiffs' petition do not state a claim under EMTALA based on
failure to perform a medical screening examination (or based on disparate treatment in
that examination, as opposed to pay patients); therefore, whether there was any
negligence in the diagnosis and treatment by the emergency room doctor prior to the
decision to transfer is a matter to be addressed in the separate medical malpractice

action.

Plaintiffs also alleged in this action conduct by defendant's employees fell below the
professional standard of care and constituted medical malpractice. The Court held this
claim must be submitted first to a medical review panel before plaintiffs can file the
claim in district court. It recognized that requiring separate suits based on related claims
growing out of the same transaction or occurrence appears to be judicially inefficient
and may produce inconsistent results; however, the court in the EMTALA action (which
must be filed within two years) may consider whether it is appropriate under the
particular facts and circumstances to grant a motion to stay the action, while urging
expeditious action in the medical review panel proceeding. Thus plaintiffs were entitled
to recover damages on both claims, whether in one or two trials, despite the fact the law
requires exhaustion of an administrative remedy in one action which is not applicable to

the other.



10.  Under staffing

A. ACOG/AWHONN recommend the following staffing levels in Labor

and Delivery Units:

1. Antepartum testing 1:1-2

2. Laboring patients 1:2

3. Patients in 2" stage of labor 1:1

4. Il patients with complications 1:1

5. Oxytocin induction/augmentation of labor 1:2

6. Coverage of epidural anesthesia 1:1

7. Circulation for cesarean delivery 1:1

8. Antepartum/postpartum patients without complications 1:6
9. Postoperative recovery 1:2

10.  Patients with complications, stable 1:3

B. In Merritt v. Karcioglu, La. 4 Cir. 1996, 668 So0.2d 469, the Fourth

Circuit indicated “on the day in question, there were 6 critical care patients on the ward,
but only 4 nurses, one of whom was there strictly for observation, such that there were
only 3 active nurses for the six patients. Accordingly, the jury could have concluded that
Tulane was negligent in under staffing the ward and in requiring Nurse Wolff to be in

two places at the same time, i.e. watching Mrs. Boutte and being with the code patient.



Accordingly, we cannot conclude that the jury was manifestly erroneous.” Although the
Louisiana Supreme Court amended the damages to confirm with the statutory cap, they

did not reverse this finding of fact.

C. Our courts have formulated duties of care on an individual basis to
determine when a hospital's governing body is responsible for its own acts or omissions
which cause injury to a patient. Sibley I, 477 So.2d at
1099/research/buttonTFLink? m=3bcb4544d4fdf51599e945cfb0722a13& xfercite=%3c

Cite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b729%20S0.%202d%.

Examples:

1. The governing board's duty to select its employees with reasonable care, Grant

v. Touro Infirmary, 254 La. 204, 223 So. 2d 148

(1969),/research/buttonTFLink? m=12d8fal1111a349ec46fd71296118f35& xfer

cite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b729%20S0.

%202d% overruled on other grounds by Garlington v. Kingsley, 289 So.2d 88

(La. 1974.)

2. The board's duty to furnish the hospital with reasonably adequate supplies,
equipment and facilities for use in treatment and diagnosis of patients; Snipes v.

Southern Baptist Hospital, 243 So. 2d 298 (La. App. 4th Cir. 1971); Lauro v.

Travelers Ins. Co., 261 So. 2d 261 (La. App. 4th Cir.), writ denied, 262 La. 188,

262 So. 2d 787 (1972).



Duty to provide adequate procedures for maintenance and safety of its grounds

and buildings, Head v. St. Paul Fire & Marine Ins. Co. 408 So. 2d 1174 (La. App.

3d Cir.), writ denied, 412 So. 2d 99 (La. 1982); Roark v. St. Paul Fire & Marine

Ins. Co., 415 So. 2d 295 (La. App. 2d Cir.), writ denied, 416 So. 2d 557 (La.
1982).

A breach of one of the above listed duties or a similar duty which causes injury to
the patient may constitute independent negligence of a hospital's governing
board even in the absence of any finding of negligent conduct by an employee.
Sibley 1, 477 So. 2d at 1099. Alternatively, a hospital may be required to answer
for the negligence of its employees, even though no negligence is proved against

its governing board. Sibley I, 477 So. 2d at 1099.

Non-Employee Negligence

1. Physician Status as Employee Versus Independent Contractor.

In Powell v. Fuentes, 786 So. 2d 277 (La. App 2™ Cir. 2001), the plaintiff sought

care at Winn Parish Medical Center's (WPMC) emergency room for an accidental injury

and was treated by Dr. Fuentes, who failed to remove a foreign object from the wound,

resulting in infection and a subsequent removal and hospitalization. WPMC asserted

the physician was an independent contractor. While there was an independent

10



contractor agreement between WPMC and the physician's employer, that was not
necessarily dispositive of whether Dr. Fuentes was an independent contractor. The
degree of control which the hospital could exert over Dr. Fuentes, whether or not it
actually exerted that control, determined whether Dr. Fuentes was truly an independent
contractor. WPMC 's by-laws and its agreement with Dr. Fuentes' employer,
demonstrated he was bound by the hospital's rules which controlled the activities of an
emergency room physician. A genuine issue of material fact existed as to whether
WPMC had the right to control the manner in which Dr. Fuentes rendered his services,

so the hospital was not entitled to summary judgment. Id.

Of primary concern is whether the principal retained the right to control the work.
The important question is whether, from the nature of the relationship, the right to do so
exists, not whether supervision and control was actually exercised. Hickman v.

Southern Pacific Transport Co., 262 La. 102, 262 So. 2d 385 (1972); Roberts v. State,

Through La. Health, etc., 404 So. 2d 1221 (La. 1981); Smith v. Crown Zellerbach, 486

So. 2d 798 (La. App. 3d Cir. [1986]), writ denied, 489 So. 2d 246 (1986). The
distinction between employee and independent contractor status is a factual

determination to be decided on a case-by-case basis._Fontenot v. J.K. Richard

Trucking, 97-220 (La. App. 3 Cir. 6/4/97); 696 So. 2d 176, 180. Id. at 281.

The existence of an independent contractor agreement is not necessarily
dispositive of the issue of whether a doctor is an independent contractor, as opposed to
an employee of a hospital, and courts will inquire as to the real nature of the_relationship
and the degree of control exercised or ability of control by the hospital over_the doctor's

activities. Prater v. Porter, 98-1481 (La. App. 3d Cir. 1999), 737 So. 2d 102; Suhor v. Medina,

11



421 So. 2d 271 (La. App. 4th Cir. 1982). Whether an emergency room physician is an

employee or an independent contractor is a factual issue turning on the control

exercised by the hospital over his activities._Hastings v. Baton Rouge Gen. Hosp., 498 So. 2d

713 (La. 1986); , Suhor, supra. In fact, "[a] hospital's duty and_corresponding liability for

breach of that duty is in direct proportion to its right to control the medical treatment

rendered there."

In Prater v. Porter, 737 So. 2d 102 (La. App. 3" Cir. 1999), Plaintiff was injured in

a car accident and was taken to defendant hospital, Beaureguard Memorial Hospital,
where defendant doctors treated him. The plaintiff alleged the defendant doctors failed
to diagnose and treat fractures located in his cervical spine, which later rendered him
paralyzed. Beaureguard Memorial was dismissed without prejudice by consent. The
plaintiff later added defendant corporation, Spectrum, alleging that it contracted with the
hospital to provide emergency room physicians resulting in an employee/employer or
principal/independent contractor relationship between it and defendant doctors.

Spectrum introduced five exhibits into the record in support of its motion for
summary judgment, one being answers to interrogatories and requests for production
where it was stated the “Independent Contractor Physician Agreements” between
Spectrum and Drs. Driggs and Small were in effect in September 1995, and provided
that the physicians were independent contractors and that Spectrum would not exercise
any type of control relating to the manner or means in which they performed medical
services or decisions in the emergency department.

The agreements, entitled "Independent Contractor Physician Agreements,"

12



provide the average number of hours per week and the number of weeks per year that
the physicians are to provide emergency services for Beauregard Memorial; the hourly
fee to be paid to the physician, a definite term that the agreement will last, and the
manner in which it might be terminated. The agreement provides, in pertinent part,:

2. Physician agrees to abide by the working rules and to maintain the high
professional, ethical, and moral standards of the Hospital Medical Staff. Physician's
services and the manner of providing them are under the supervision of the Hospital
Medical Staff ...

5. This Agreement shall in no way be construed to mean or suggest Corporation
is engaged in the practice of medicine.

6. The relationship between Corporation and Physician pursuant to this
Agreement shall be that of Independent Contractor. Corporation shall not exercise
control of any nature, kind or description, relating to the manner or means in which
Physician performs medical services or decisions in the emergency department.
Physician shall be responsible for Physician's own actions and shall be subject to the
application of the By-laws, Rules, and Regulations of the Medical Staff of Hospital.

10. (c) The parties hereto recognize that providing services to emergency
patients is a mixture of clinical skill and interpersonal relationships with patients, their
families, hospital medical staff and administrator. Therefore, this Agreement is
contingent upon Hospital's approval of Physician and its granting of medical staff
privileges to Physician. If Hospital withdraws its approval of Physician and requests that

Physician no longer be scheduled at Hospital or withdraws medical staff privileges, then

13



Corporation may terminate this Agreement immediately by giving written notice to
Physician by U.S. Certified Mail, Return Receipt Requested.

The Third Circuit granted summary judgment in Spectrum’s favor. The plaintiff
conceded during argument that Spectrum had no control over how the physicians
performed their professional medical services. It is obvious from the agreements that
the physicians were under the control and supervision of Beauregard Memorial. The
right of control is the single most important factor considered in determining

employer/employee status. Id. ; Suhor, 421 So.2d 271(La. App. 4™ Cir. 1982).

In Royer v. St. Paul Fire & Marine Insurance Company, 502 So. 2d 232 (La. App.

3" Cir. 1987), the plaintiff sued a radiologist who was a member of a radiological group
performing services at Lafreneirre General Hospital, and attempted to convince the
court that the radiologist was an employee of the hospital as opposed to being an
independent contractor. The court found that the radiologist was part of a group
providing services, pursuant to a contract, with the hospital. Id. at 237. The group
provided and maintained its equipment and hired its own employees. Id. The hospital
had no supervision or control over the professional medical judgment of the radiologist.
However, the hospital reserved the right to terminate the contract, if the hospital and a
third party opinion, determined the services provided by the radiologist was sub-
standard. Id.

Further, the hospital collected payments from patients and remitted a percentage
to the radiology group. The radiology group paid its own social security and FICA and

provided for its own malpractice and workers’ compensation insurance. This court held

14



that the radiologist was not an employee of the hospital and the hospital could not be

held vicariously liable for the actions of the radiologist. Id.

In Marchetta v. CPC of Louisiana, 759 So. 2d 151 (La. App. 4" Cir. 322, 2000),

the plaintiff alleged malpractice of a psychiatrist, claiming the psychiatrist was an
employee of the treatment center; thus, making the treatment center vicariously liable
for the actions of the psychiatrist. . The Fourth Circuit held that the defendant
psychiatrist was an independent contractor and not an employee of the hospital. Id. at
157. In its reasons for judgment, the Fourth Circuit determined that the psychiatrist was
not full-time, nor worked exclusively for the treatment center and stated that the
psychiatrist had a private practice, which included working with other facilities. Id.

Again, the right of control determined employee status.

In Suhor v. Medina, 421 So. 2d 271 (La. App. 4" Cir. 1982), the Fourth Circuit

determined that the physician was an employee of the hospital. In its reasons
supporting its holding, the Fourth Circuit stated the physician worked full-time and
exclusively for the hospital, pursuant to a contract receiving a salary without receiving
any patient’s billings collected by the hospital. Id. at 274. The physician had no
expenses to pay and works according to a pre-determined schedule with administrative
responsibilities over hospital personnel, and must perform all services to those who
present themselves and to in-patients as needed. Id. The court found the hospital
controlled the working time and the physical activities of the physician. The physician

offered his personal services for a stipulated sum and was voluntarily subject to the

15



supervision and various administrative controls of the hospital. Id. The totality of these

facts mandate that the physician be characterized as an employee of the hospital. 1d.

2. EMTALA - Anti Dumping Statute: Causes of Action

Applicable Louisiana Statutory Law

La. Rev. Stat. § 2113.4 Duty to provide services; penalty

A. Any general hospital licensed under this Part, which is owned or operated, or both,
by a hospital service district, which benefits from being financed by the sale of bonds
that are exempt from taxation as provided by Louisiana law, or which receives any other
type of financial assistance from the state of Louisiana and which offers emergency
room services to the public and is actually offering such services at the time, shall make
its emergency services available to all persons residing in the territorial area of the
hospital regardless of whether the person is covered by private, federal Medicare or
Medicaid, or other insurance. Each person shall receive these services free from
discrimination based on race, religion, or national ancestry and from arbitrary,
capricious, or unreasonable discrimination based on age, sex, or physical condition and
economic status. However, in no event shall emergency treatment be denied to anyone
on account of inability to pay. Any such hospital found to be in violation of this Section
shall not receive any client referrals from the Department of Health and Hospitals.

B. For purposes of this Section, "emergency" means a physical condition which
places the person in imminent danger of death or permanent disability, or in cases of
rape; however, the person may be directed to another hospital which has been
designated by the coroner of the parish as a facility which specializes in care and
treatment of rape victims. "Emergency services" means those services which are
available in the emergency room and surgical units in order to sustain the persons' life
and prevent disablement until the person is in condition to be able to travel to another
appropriate facility without undue risk of serious harm to the person. Those general
hospitals which do not have emergency room physician services available at the time of
the emergency shall not be in violation of this Section, if after a good faith reasonable
effort a physician is unavailable to provide those medical services, which according to
law, only physicians are authorized to perform.

16



C. (1) In all cases in which a child under fourteen has been raped or physically or
sexually abused, the coroner of the parish may direct the person to a facility which has
been designated by said coroner as a facility which specializes in the care and
treatment of such victims.

(2) The coroner, in conjunction with the designated facility and the district attorney and
local law enforcement authority, may provide for and equip a room for videotaping a
child pursuant to R.S. 15:440.1 through 440.6.

8§ 2113.5 Services to elderly persons

Any general hospital licensed under this Part, which is owned or operated, or both, by
a hospital service district, or which benefits from being financed by the sale of bonds
from the state or guaranteed by the state that are exempt from taxation as provided by
Louisiana law, or which receives any other type of financial assistance from the state, is
directed to give, when possible, priority to the treatment of elderly, physically
handicapped, or mentally handicapped persons in the delivery of non-emergency health
care services.

La. Rev. Stat. § 2113.6 Emergency diagnoses and services; denial for inability to pay;
discriminatory practices

A. (1) No officer, employee, or member of the medical staff of a hospital licensed by
the Department of Health and Hospitals shall deny emergency services available at the
hospital to a person diagnosed by a licensed physician as requiring emergency services
because the person is unable to establish his ability to pay for the services or because
of race, religion, or national ancestry. In addition, the person needing the services shall
not be subjected by any such person to arbitrary, capricious, or unreasonable
discrimination based on age, sex, physical condition, or economic status.

(2) This Section shall not prohibit or apply to any action taken by a hospital, officer,
employee, member of the medical staff, or physician which substantially complies with
applicable federal law or regulation.

B. No officer, employee, or member of the medical staff of a hospital licensed by the
Department of Health and Hospitals shall deny a person in need of emergency services
access to diagnosis by a licensed physician on the staff of the hospital because the
person is unable to establish his ability to pay for the services or because of race,
religion, or national ancestry. In addition, the person needing the services shall not be
subjected by any such person to arbitrary, capricious, or unreasonable discrimination
based on age, sex, physical condition, or economic status.

C. "Emergency services" means services that are usually and customarily available at
the respective hospital and that must be provided immediately to stabilize a medical
condition which, if not stabilized, could reasonably be expected to result in the loss of
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the person's life, serious permanent disfigurement or loss or impairment of the function
of a bodily member or organ, or which is necessary to provide for the care of a woman
in active labor if the hospital is so equipped and, if the hospital is not so equipped, to
provide necessary treatment to allow the woman to travel to a more appropriate facility
without undue risk of serious harm.

D. No hospital or any officer or employee who makes a good faith effort to comply with
the provisions of this Section shall be found in violation of this Section for the failure of
another officer, employee, or member of the medical staff or physician to provide or
delegate the provision of medical services or diagnosis as required by this Section.

E. Each hospital to which this Section applies shall provide written notice of the
provisions of this Section to all officers, employees, and members of the medical staff,
and other appropriate personnel who have duties related to access to and delivery of
emergency services.

F. An officer, employee, or member of the medical staff of a hospital who intentionally
or recklessly violates the provisions of this Section may be subject to a fine of not more
than five thousand dollars and may be suspended from the state medical assistance
program. Subsequent intentional or reckless violations shall be punishable by a fine of
five thousand dollars and termination of participation in the state medical assistance
program. For the purposes of this Section, any violation occurring more than six months
after the last such violation shall not be considered a subsequent violation.

Applicable Federal Statutory Law

42 USCS § 1395dd. Examination and treatment for emergency medical conditions
and women in labor

(a) Medical screening requirement. In the case of a hospital that has a hospital
emergency department, if any individual (whether or not eligible for benefits under this
title [42 USCS 8 § 1395 et seq.]) comes to the emergency department and a request is
made on the individual's behalf for examination or treatment for a medical condition, the
hospital must provide for an appropriate medical screening examination within the
capability of the hospital's emergency department, including ancillary services routinely
available to the emergency department, to determine whether or not an emergency
medical condition (within the meaning of subsection (e)(1)) exists.

(b) Necessary stabilizing treatment for emergency medical conditions and labor.

(1) In general. If any individual (whether or not eligible for benefits under this title [42
USCS § § 1395 et seq.]) comes to a hospital and the hospital determines that the
individual has an emergency medical condition, the hospital must provide either—

(A) within the staff and facilities available at the hospital, for such further medical
examination and such treatment as may be required to stabilize the medical condition,
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or

(B) for transfer of the individual to another medical facility in accordance with
subsection (c)

(2) Refusal to consent to treatment. A hospital is deemed to meet the requirement of
paragraph (1)(A) with respect to an individual if the hospital offers the individual the
further medical examination and treatment described in that paragraph and informs the
individual (or a person acting on the individual's behalf) of the risks and benefits to the
individual of such examination and treatment, but the individual (or a person acting on
the individual's behalf) refuses to consent to the examination and treatment. The
hospital shall take all reasonable steps to secure the individual's (or person's) written
informed consent to refuse such examination and treatment.

(3) Refusal to consent to transfer. A hospital is deemed to meet the requirement of
paragraph (1) with respect to an individual if the hospital offers to transfer the individual
to another medical facility in accordance with subsection (c) and informs the individual
(or a person acting on the individual's behalf) of the risks and benefits to the individual
of such transfer, but the individual (or a person acting on the individual's behalf) refuses
to consent to the transfer. The hospital shall take all reasonable steps to secure the
individual's (or person's) written informed consent to refuse such transfer.

(c) Restricting transfers until individual stabilized.

(1) Rule. If an individual at a hospital has an emergency medical condition which has
not been stabilized (within the meaning of subsection (e)(3)(B)), the hospital may not
transfer the individual unless—

(A) (i) the individual (or a legally responsible person acting on the individual's behalf)
after being informed of the hospital's obligations under this section and of the risk of
transfer, in writing requests transfer to another medical facility,

(i) a physician (within the meaning of section 1861(r)(1) [42 USCS § 1395x(r)(1)])
has signed a certification that[,] based upon the information available at the time of
transfer, the medical benefits reasonably expected from the provision of appropriate
medical treatment at another medical facility outweigh the increased risks to the
individual and, in the case of labor, to the unborn child from effecting the transfer, or

(iii) if a physician is not physically present in the emergency department at the time
an individual is transferred, a qualified medical person (as defined by the Secretary in
regulations) has signed a certification described in clause (ii) after a physician (as
defined in section 1861(r)(1) [42 USCS 8§ 1395x(r)(1)]), in consultation with the person,
has made the determination described in such clause, and subsequently countersigns
the certification; and
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(B) the transfer is an appropriate transfer (within the meaning of paragraph (2)) to that
facility.

A certification described in clause (ii) or (iii) of subparagraph (A) shall include a
summary of the risks and benefits upon which the certification is based.

(2) Appropriate transfer. An appropriate transfer to a medical facility is a transfer—

(A) in which the transferring hospital provides the medical treatment within its capacity
which minimizes the risks to the individual's health and, in the case of a woman in labor,
the health of the unborn child;

(B) in which the receiving facility—

(i) has available space and qualified personnel for the treatment of the individual,
and

(i) has agreed to accept transfer of the individual and to provide appropriate medical
treatment;

(C) in which the transferring hospital sends to the receiving facility with all medical
records (or copies thereof), related to the emergency condition for which the individual
has presented, available at the time of the transfer, including records related to the
individual's emergency medical condition, observations of signs or symptoms,
preliminary diagnosis, treatment provided, results of any tests and the informed written
consent or certification (or copy thereof) provided under paragraph (1)(A), and the name
and address of any on-call physician (described in subsection (d)(1)(C)) who has
refused or failed to appear within a reasonable time to provide necessary stabilizing
treatment;

(D) in which the transfer is effected through qualified personnel and transportation
equipment, as required including the use of necessary and medically appropriate life
support measures during the transfer; and

(E) which meets such other requirements as the Secretary may find necessary in the
interest of the health and safety of individuals transferred.

(d) Enforcement.

(1) Civil monetary penalties.

(A) A participating hospital that negligently violates a requirement of this section is
subject to a civil money penalty of not more than $ 50,000 (or not more than $ 25,000 in
the case of a hospital with less than 100 beds) for each such violation. The provisions of
section 1128A [42 USCS § 1320a-7a] (other than subsections (a) and (b)) shall apply
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to a civil money penalty under this subparagraph in the same manner as such
provisions apply with respect to a penalty or proceeding under section 1128A(a) [42
USCS § 1320a-7a(a)].

(B) Subject to subparagraph (C), any physician who is responsible for the
examination, treatment, or transfer of an individual in a participating hospital, including a
physician on-call for the care of such an individual, and who negligently violates a
requirement of this section, including a physician who—

(i) signs a certification under subsection (c)(1)(A) that the medical benefits
reasonably to be expected from a transfer to another facility outweigh the risks
associated with the transfer, if the physician knew or should have known that the
benefits did not outweigh the risks, or

(i) misrepresents an individual's condition or other information, including a hospital's
obligations under this section,

is subject to a civil money penalty of not more than $ 50,000 for each such violation
and, if the violation is [is] gross and flagrant or is repeated, to exclusion from
participation in this title [42 USCS § § 1395 et seq.] and State health care programs.

The provisions of section 1128A [42 USCS 8§ 1320a-7a] (other than the first and
second sentences of subsection (a) and subsection (b)) shall apply to a civil money
penalty and exclusion under this subparagraph in the same manner as such provisions
apply with respect to a penalty, exclusion, or proceeding under section 1128A(a) [42
USCS § 1320a-7a(a)].

(C) If, after an initial examination, a physician determines that the individual requires
the services of a physician listed by the hospital on its list of on-call physicians (required
to be maintained under section 1866(a)(1)(l) [42 USCS 8§ 1395cc(a)(1)(D)]) and notifies
the on-call physician and the on-call physician fails or refuses to appear within a
reasonable period of time, and the physician orders the transfer of the individual
because the physician determines that without the services of the on-call physician the
benefits of transfer outweigh the risks of transfer, the physician authorizing the transfer
shall not be subject to a penalty under subparagraph (B). However, the previous
sentence shall not apply to the hospital or to the on-call physician who failed or refused
to appear.

(2) Civil enforcement.

(A) Personal harm. Any individual who suffers personal harm as a direct result of a
participating hospital's violation of a requirement of this section may, in a civil action
against the participating hospital, obtain those damages available for personal injury
under the law of the State in which the hospital is located, and such equitable relief as is
appropriate.
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(B) Financial loss to other medical facility. Any medical facility that suffers a financial
loss as a direct result of a participating hospital's violation of a requirement of this
section may, in a civil action against the participating hospital, obtain those damages
available for financial loss, under the law of the State in which the hospital is located,
and such equitable relief as is appropriate.

(C) Limitations on actions. No action may be brought under this paragraph more than
two years after the date of the violation with respect to which the action is brought.

(3) Consultation with peer review organizations. In considering allegations of violations
of the requirements of this section in imposing sanctions under paragraph (1), the
Secretary shall request the appropriate utilization and quality control peer review
organization (with a contract under part B of title XI [42 USCS 8 § 1320c et seq.]) to
assess whether the individual involved had an emergency medical condition which had
not been stabilized, and provide a report on its findings. Except in the case in which a
delay would jeopardize the health or safety of individuals, the Secretary shall request
such a review before effecting a sanction under paragraph (1) and shall provide a
period of at least 60 days for such review.

(e) Definitions. In this section:

(1) The term "emergency medical condition" means—

(A) a medical condition manifesting itself by acute symptoms of sufficient severity
(including severe pain) such that the absence of immediate medical attention could

reasonably be expected to result in—

(i) placing the health of the individual (or, with respect to a pregnant woman, the
health of the woman or her unborn child) in serious jeopardy,

(i) serious impairment to bodily functions, or
(i) serious dysfunction of any bodily organ or part; or
(B) with respect to a pregnant women [woman] who is having contractions—

(i) that there is inadequate time to effect a safe transfer to another hospital before
delivery, or

(if) that transfer may pose a threat to the health or safety of the woman or the unborn
child.
(2) The term "participating hospital" means hospital that has entered into a provider
agreement under section 1866 [42 USCS § 1395cc].
(3) (A) The term "to stabilize"” means, with respect to an emergency medical condition
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described in paragraph (1)(A), to provide such medical treatment of the condition as
may be necessary to assure, within reasonable medical probability, that no material
deterioration of the condition is likely to result or occur during from the transfer of the
individual from a facility, or, with respect to an emergency medical condition described
in paragraph (1)(B), to deliver (including the placenta).

(B) The term "stabilized" means, with respect to an emergency medical condition
described in paragraph (1)(A), that no material deterioration of the condition is likely,
within reasonable medical probability, to result from or occur during the transfer of the
individual from a facility, or, with respect to an emergency medical condition described
in paragraph (1)(B), that the woman has delivered (including the placenta).

(4) The term "transfer" means the movement (including the discharge) of an individual
outside a hospital's facilities at the direction of any person employed by (or affiliated or
associated, directly or indirectly, with) the hospital, but does not include such a
movement of an individual who (A) has been declared dead, or (B) leaves the facility
without the permission of any such person.

(5) The term "hospital” includes a critical access hospital (as defined in section
1861(mm)(1) [42 USCS § 1395x(mm)(1)]).

(f) Preemption. The provisions of this section do not preempt any State or local law
requirement, except to the extent that the requirement directly conflicts with a
requirement of this section.

(g9) Nondiscrimination. A participating hospital that has specialized capabilities or
facilities (such as burn units, shock-trauma units, neonatal intensive care units, or (with
respect to rural areas) regional referral centers as identified by the Secretary in
regulation) shall not refuse to accept an appropriate transfer of an individual who
requires such specialized capabilities or facilities if the hospital has the capacity to treat
the individual.

(h) No delay in examination or treatment. A participating hospital may not delay
provision of an appropriate medical screening examination required under subsection
(a) or further medical examination and treatment required under subsection (b) in order
to inquire about the individual's method of payment or insurance status.

(i) Whistle blower protections. A participating hospital may not penalize or take adverse
action against a qualified medical person described in subsection (c)(1)(A)(iii)) or a
physician because the person or physician refuses to authorize the transfer of an
individual with an emergency medical condition that has not been stabilized or against
any hospital employee because the employee reports a violation of a requirement of this
section.

Louisiana Case Law
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In Coleman v. Deno, 813 So2d 303 (La. 2002) Louis Coleman, then thirty-two

years old, underwent surgery at Charity Hospital in New Orleans (CHNO). During that
surgery, his left arm was amputated to save his life. Coleman initially sought emergency
treatment at JoEllen Smith Hospital (JESH), where he presented twice within a forty-
hour interval on June 7 and 8, 1988. On the second visit to JESH, the emergency room

physician transferred Coleman to CHNO. Id.

Dr. Deno diagnosed Coleman with left arm cellulitis, and determined that
Coleman required inpatient intravenous antibiotic treatment. At that point, the treatment
decision became where Coleman should receive such treatment. Ultimately, Dr. Deno
determined that a transfer for inpatient admission at CHNO was appropriate for two
reasons: (1) given Coleman's lack of insurance he would not be able to financially afford
private hospitalization at JESH, and (2) given CHNO-a Level | Trauma Center with a
full-scale, on-site laboratory-- was better equipped and more experienced than JESH-a
Level Il Trauma Center lacking such an in-house laboratory--at treating complicated
infections of the type experienced by Coleman. Id. at 308.

While the trial court granted Dr. Deno's exception of no cause of action as to
Coleman's "patient dumping" allegations, the court of appeal characterized the claim as
an intentional tort of improper patient transfer based on Louisiana tort law, La. Civ.
Code Art. 2315. As such, the court reasoned that it was not "malpractice” under the
MMA. In so holding, the appellate court concluded that Coleman plead two distinct
causes of action: (1) negligent failure to treat--malpractice, and (2) an intentional tort
based on EMTALA for transfer to CHNO because of lack of funds-not malpractice. For
the following reasons, the Supreme Court reversed the appellate court's conclusion that

Dr. Deno was additionally at fault under general tort law for the intentional tort of "patient
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dumping”. Id. at 313.
In both Spradlin v. Acadiana St. Landry Medical Foundation, 758 So.2d 116 (La.

2000) and Fleming v. HCA Health Services of Louisiana, Inc., 691 So.2d 1216 (La.

1997) the defendant was a hospital; the defendant in the Coleman case is an
emergency room physician. The significance of this distinction is two-fold. First, the
statutory duties imposed by EMTALA, and the Louisiana statutory counterpart, apply
only to participating hospitals, not physicians. Second, hospitals are distinct legal
entities that do not, in the traditional sense of the term, "practice" medicine; whereas,
physicians do "practice" their profession, and their negligence in providing such
professional services is termed "malpractice.” Frank L. Maraist & Thomas C. Galligan,
Jr., Louisiana Tort Law 88 21-2 (1996). The significance of the term "malpractice" is that
it is used to differentiate professionals from nonprofessionals for purposes of applying

certain statutory limitations of tort liability. Coleman, 813 so.2d at 314. The limitation of

tort liability at issue in this case is the MMA.

In Spradlin, the Supreme Court discussed the nature and purpose of both
EMTALA and the Louisiana statutory counterpart and the relationship between those

two "anti-dumping" statutes and the MMA. Simply stated, Handling Med

Negligence.docEMTALA imposes two statutory obligations on participating hospitals; to

wit (i) to provide an appropriate medical screening, and (ii) to provide individuals who
are found to have an "emergency medical condition” with treatment needed to
"stabilize" that condition before transferring them to another hospital or back home. To
ensure compliance with those obligations, EMTALA provides a private cause of action
against participating hospitals for two distinct types of dumping claims: (i) failure to
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appropriately screen, and (ii) failure to stabilize an emergency medical condition.
Spradlin, 758 So.2d 116; Coleman, 813 So.2d at 315. Consistent with the statutory
language, the legislative history of the EMTALA evinces a clear Congressional intent to

bar individuals from pursuing civil actions against physicians. Id.; Eberhardt v. City of

Los Angeles, 62 f.3rd 1253.

3. Prescription Authority and Administration of Controlled Substances:
Inpatient Care Versus Outpatient Care or “Prescriptions”- Practitioners and
Hospitals

Title 21: Code of Federal Regulations: Section 1300.01 - Definitions relating to
controlled substance.

The term individual practitioner means a physician, dentist, veterinarian, or other
individual licensed, registered, or otherwise permitted, by the United States or the
jurisdiction in which he/she practices, to dispense a controlled substance in the course
of professional practice, but does not include a pharmacist, a pharmacy, or an
institutional practitioner.

The term institutional practitioner means a hospital or other person (other than an
individual) licensed, registered, or otherwise permitted, by the United States or the
jurisdiction in which it practices, to dispense a controlled substance in the course of
professional practice, but does not include a pharmacy.

The term mid-level practitioner means an individual practitioner, other than a
physician, dentist, veterinarian, or podiatrist, who is licensed, registered, or otherwise
permitted by the United States or the jurisdiction in which he/she practices, to dispense
a controlled substance in the course of professional practice. Examples of mid-level
practitioners include, but are not limited to, health care providers such as nurse
practitioners, nurse midwives, nurse anesthetists, clinical nurse specialists and
physician assistants who are authorized to dispense controlled substances by the state
in which they practice.

The term dispenser means an individual practitioner, institutional practitioner,
pharmacy or pharmacist who dispenses a controlled substance.

Title 21: Code of Federal Regulations: Section 1301.11 - Persons required to register
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Every person who manufactures, distributes, dispenses, imports, or exports any
controlled substance or who proposes to engage in the manufacture, distribution,
dispensing, importation or exportation of any controlled substance shall obtain a
registration unless exempted by law or pursuant to Secs. 1301.22 and 1301.26. Only
persons actually engaged in such activities are required to obtain a registration; related
or affiliated persons who are not engaged in such activities are not required to be
registered. (For example, a stockholder or parent corporation of a corporation
manufacturing controlled substances is not required to obtain a registration.)

Title 21: Code of Federal Regulations: Section 1301.12 - Separate registrations for_
separate locations.

(a) A separate registration is required for each principal place of business or
professional practice at one general physical location where controlled substances are
manufactured, distributed, imported, exported, or dispensed by a person.

(b) The following locations shall be deemed not to be places where controlled
substances are manufactured, distributed, or dispensed:

(1) A warehouse where controlled substances are stored by or on behalf of a
registered person, unless such substances are distributed directly from such
warehouse to registered locations other than the registered location from which
the substances were delivered or to persons not required to register by virtue of
subsection 302(c)(2) or subsection 1007(b)(1)(B) of the Act (21 U.S.C. 822(c)(2)
or 957(b)(1)(B));

(2) An office used by agents of a registrant where sales of controlled substances
are solicited, made, or supervised but which neither contains such substances
(other than substances for display purposes or lawful distribution as samples
only) nor serves as a distribution point for filling sales orders; and

(3) An office used by a practitioner (who is registered at another location) where
controlled substances are prescribed but neither administered nor otherwise
dispensed as a regular part of the professional practice of the practitioner at such
office, and where no supplies of controlled substances are maintained...

Title 21: Code of Federal Regulations: Section 1301.22 - Exemption of agents and
employees; affiliated practitioners

(a) The requirement of registration is waived for any agent or employee of a person who
IS registered to engage in any group of independent activities, if such agent or employee
Is acting in the usual course of his/her business or employment.
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(b) An individual practitioner who is an agent or employee of another practitioner (other
than a mid-level practitioner) registered to dispense controlled substances may, when
acting in the normal course of business or employment, administer or dispense (other
than by issuance of prescription) controlled substances if and to the extent that such
individual practitioner is authorized or permitted to do so by the jurisdiction in which he
or she practices, under the registration of the employer or principal practitioner in lieu of
being registered him/herself.

(c) An individual practitioner who is an agent or employee of a hospital or other
institution may, when acting in the normal course of business or employment,
administer, dispense, or prescribe controlled substances under the registration of the
hospital or other institution which is registered in lieu of being registered him/herself,
provided that:

(1) Such dispensing, administering or prescribing is done in the usual course of
his/her professional practice;

(2) Such individual practitioner is authorized or permitted to do so by the
jurisdiction in which he/she is practicing;

(3) The hospital or other institution by whom he/she is employed has verified that
the individual practitioner is so permitted to dispense, administer, or prescribe
drugs within the jurisdiction;

(4) Such individual practitioner is acting only within the scope of his/her
employment in the hospital or institution;

(5) The hospital or other institution authorizes the individual practitioner to
administer, dispense or prescribe under the hospital registration and designates
a specific internal code number for each individual practitioner so authorized. The
code number shall consist of numbers, letters, or a combination thereof and shall
be a suffix to the institution's DEA registration number, preceded by a hyphen
(e.g., APO123456-10 or APO123456-A12); and

(6) A current list of internal codes and the corresponding individual practitioners
is kept by the hospital or other institution and is made available at all times to
other registrants and law enforcement agencies upon request for the purpose of
verifying the authority of the prescribing individual practitioner.

C. Hospital Liability and Negligence Arising out of Granting of Privileges and
Discipline of Physicians

Geiger v. Dep't of Health & Hosp., 815 So. 2d 80, (LA 2002)
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Plaintiffs were the parents of a seven-month-old child who fell from an indoor swing and
was treated at Earl K. Long Hospital in Baton Rouge. Plaintiffs filed suit on July 14,
1993 against Spalding & Evenflo Companies, Inc., Evenflo Juvenile Furniture Co., and
Infanseat for products liability, and against the Department of Health and Human
Resources and Earl K. Long Memorial Hospital for medical malpractice. The plaintiffs
alleged the products liability defendants and the medical malpractice defendants were

liable "jointly, severally and in solido."

On August 4, 1993, the state filed exceptions of prematurity because plaintiffs had not
presented their complaint to a state medical review panel before filing suit, as required
by La. R.S. 40:1299.39.1(B)(1)(a)(i). Plaintiffs filed a request for a medical review panel
on August 20, 1993. In June of 1996, the medical review panel rendered an opinion in
favor of plaintiffs. On June 26, 1996, plaintiffs filed a second lawsuit against the state

for medical malpractice.

Plaintiffs waited 402 days, more than a year from the date of the act to file the medical
review panel request. The petition did not specify a date on which the act of alleged
malpractice occurred, nor did the record contain any hospital records indicating when
the child was admitted to or released from the hospital. Plaintiffs contended for the first
time on appeal the state failed to prove the malpractice suit had prescribed from the
date of discovery of the act of alleged malpractice and asserted they had not yet

discovered the alleged malpractice until July 14, 1992 or sometime thereafter.
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The court, believed the petition was poorly written, but took into consideration that case
involved a head injury to a seven-month-old child, in exercising its discretionary power
and remanding the case to the trial court to determine when the plaintiffs discovered the
alleged medical malpractice.

The court relied on White v. West Carroll Hosp., Inc., 613 So. 2d 150 (La. 1992)in
holding a remand for new evidence must be based upon examination of the merits, and
is warranted only when the state of the record is such that new evidence is likely to

affect the outcome of the case. See White, 613 So. 2d at 154 (citing Herbert, 232 So. 2d

at 464-65).

Williams v. State, 801 So. 2d 463, (La. App. 1°' Cir. 2001)

Plaintiffs alleged the defendant hospital was negligent in hiring the surgeon who
performed the operation on Mr. Williams which caused his damages. The hospital
asserted negligent hiring is malpractice, and must first be presented to a medical review
panel. Thus, the issue became whether the hospital's alleged negligent hiring of the
surgeon meets the applicable definition of medical malpractice.

The court relied upon_Garnica v. Louisiana State University Medical Center, 744 So. 2d

156, 158-160 (La.App. 4™ Cir. 1999), writ denied, 751 So. 2d 879 (La. 1999),in holding
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the alleged negligent hiring of the surgeon by the hospital was an independent, non-
medical act that pre-dated the surgical admission and the hiring or employment of the
surgeon did not constitute "health care" by the hospital "during the medical care,
treatment or confinement of the patient,” Mr. Williams.

The dissents in this case were very strong.

Judge Parro in his dissent cited Armand v. State, Dep't of Health and Human

Resources, 729 So. 2d 1085, 1089 (La. App. 1% Cir. 1999), writ denied, 741 So. 2d
661(La. 1999). In Armand, this court determined "administrative negligence" claims
were included within the coverage of the state medical malpractice act when the
negligent acts, whether performed by physicians or others in an administrative or
managerial capacity, were associated with medical treatment of a patient. The claims
asserted here are "administrative negligence" claims. However, the only way "negligent
hiring" or "negligent employment” of the physician in this case could have caused
damage to the plaintiffs was through the medical treatment the physician provided to the
decedent. Thus, plaintiffs' claims against the hospital for "negligent hiring" fall within the
provisions of the medical malpractice act and are premature unless first presented to a

medical review panel.

Judge Guidry in his dissent pointed out although the focus of the majority's opinion limits
the alleged wrongdoing by the defendant hospital to a time "pre-dating” the medical
care, treatment and confinement of the deceased, the plaintiffs' assertions, as found in
the supplemental and amending petition, encompass a time inclusive of the date of
medical care, treatment and confinement. Thus, plaintiffs assert the deceased was
injured by the "employment" of the physician, which is inclusive of not only the hiring of
the physician, but his continued employment up to the date of discharge. As such, the
hospital's acts of hiring, continuing to employ, and failing to discharge the physician
directly involved and impacted the provision of health care afforded Mr. Williams during
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his medical care, treatment or confinement, and therefore should fall under the
provisions of the state malpractice act. As a result, in accordance with the law of this
circuit, as articulated in Armand v. State, Department of Health and Human Services,
729 So. 2d 1085 (La. App. 1% Cir. 1999) writ denied, 741 So. 2d 661 (La. 1999), since
the hospital's act of hiring the physician is alleged to have impacted the treatment of Mr.
Williams, then the action by the defendant hospital falls within the definition of medical
malpractice and the provisions of La. R.S. 40:1299.39.1 should apply.

Benitta Wesco, 801 So. 2d 1187, (La. App. 4" Cir. 2001)

The Court held prescription to file a complaint with the medical review panel is not
suspended for ninety days after the panel has been dismissed for failure of plaintiff to

appoint an attorney chairman within the statutory allotted two year period.

Peer review is a vital part of the credentialing process and is essential to the
function of the medical staff. Peer review provides for honest, self-critical analysis, and
allows the medical staff to strive toward higher standards and better quality patient care.
It is important, from the legal standpoint, that the medical staff act reasonably in
deciding to whom they will grant privileges. Although the evaluation of medical staff
may vary from setting to setting, certain general guidelines should be followed in the

peer review process.

HCOIA credentialing requirements

Hospitals, as well as other health care providers and health care entities, must
perform certain credentialing procedures mandated by the Health Care Quality
Improvement Act of 1986, or HCQIA, 42 U.S.C. 11101 et seq., as it is amended.

These minimum credentialing procedures are set forth in the HCQIA, 42 U.S.C.
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11135, as well as in 45 C.F.R. 60.10:

42 U.S.C. Sec. 11135
Sec. 11135. Duty of hospitals to obtain information

(a) In general

It is the duty of each hospital to request from the Secretary (or the agency designated
under section 11134(b) of this title), on and after the date information is first
required to be reported under section 11134(a) of this title

(1) at the time a physician or licensed health care practitioner applies to be on the
medical staff (courtesy or otherwise) of, or for clinical privileges at, the hospital,
information reported under this subchapter concerning the physician or
practitioner, and

(2) once every 2 years information reported under this subchapter concerning any
physician or such practitioner who is on the medical staff (courtesy or otherwise)
of, or has been granted clinical privileges at, the hospital.

A hospital may request such information at other times.

(b) Failure to obtain information

With respect to a medical malpractice action, a hospital which does not request
information respecting a physician or practitioner as required under subsection
(a) of this section is presumed to have knowledge of any information reported
under this subchapter to the Secretary with respect to the physician or
practitioner.

(c) Reliance on information provided

Each hospital may rely upon information provided to the hospital under this chapter and
shall not be held liable for such reliance in the absence of the hospital's
knowledge that the information provided was false.

45 C.F.R. 60.10
60.10 Information which hospitals must request from the National Practitioner
Data Bank.

(a) When information must be requested.

Each hospital, either directly or through an authorized agent, must request
information from the Data Bank concerning a physician, dentist or other health
care practitioner as follows:

(1) At the time a physician, dentist or other health care practitioner applies for a
position on its medical staff (courtesy or otherwise), or for clinical privileges at the
hospital; and

(2) Every 2 years concerning any physician, dentist, or other health care
practitioner who is on its medical staff (courtesy or otherwise), or has clinical
privileges at the hospital.

(b) Failure to request information.

Any hospital which does not request the information as required in paragraph (a)
of this section is presumed to have knowledge of any information reported to the
Data Bank concerning this physician, dentist or other health care practitioner.

(c) Reliance on the obtained information. Each hospital may rely upon the
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information provided by the Data Bank to the hospital. A hospital shall not be
held liable for this reliance unless the hospital has knowledge that the information
provided was false.

Physician challenges of adverse decisions

It is possible that a physician faced with an adverse decision will challenge the
validity and legality of the credentialing procedures and adverse privilege actions taken
by a medical staff against him or her. In that instance, it is relevant to discuss the levels
of exposure which may exist for the members of the medical staff involved in the review
of that physician. Equally important are the due process rights of the physician
throughout the administrative process, and then in court, if a lawsuit is filed in challenge
of a privilege or credentialing decision. As will be stated below, certain requirements
must be followed by the medical staff in making these privilege or credentialing
determinations in order to preserve immunity granted by state and federal law to
participants in the peer review process.

There is some concern about exposure through antitrust actions. To avoid this
type of exposure, strict compliance with the HCQIA to qualify for immunity as well as
use of physicians who are not the direct economic competitors of the adversely affected
physician are warranted.  Also, objective criteria should be used in evaluating a

physician.

Immunity for participants in self-critical analysis; due process

The HCQIA, as well as Louisiana state law at LSA-R.S. 15:3715.3 provides a
broad immunity to peer review process participants. Generally, these statutes will

provide for limitation of liability for members of the medical staff who take an action
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adverse to a peer; however, certain requirements must be met. The requirements
which must be followed for limitation of liability to attach are set forth at 42 U.S.C.
11112. The requirements for adequate notice and hearing set forth in 42 U.S.C. 11112
must be adhered to so that peer review participants will be afforded the limitation on
liability and so that the due process rights of the physician under review may be
honored. The medical staff by laws should track the language of the statute so the
HCQIA requirements for immunity are always in place. Also, the bylaws should be
followed rigorously to avoid the possibility of a challenge of an adverse decision for
failure to comply with the bylaws. There should be a “fair hearing plan” contained within
the bylaws which guarantees due process to the physician under review and which, if
followed, will protect the members of the review committee from liability for any adverse
action taken. Due process protections granted under state and U.S. constitutions

should also be considered.

Sec. 11112. Standards for professional review actions
(a) In general

For purposes of the protection set forth in section 11111(a) of

this title, a professional review action must be taken -

(2) in the reasonable belief that the action was in the furtherance of quality health
care,

(2) after a reasonable effort to obtain the facts of the

matter,

(3) after adequate notice and hearing procedures are afforded to the physician
involved or after such other procedures as are fair to the physician under the
circumstances, and

(4) in the reasonable belief that the action was warranted by the facts known
after such reasonable effort to obtain facts and after meeting the requirement of
paragraph (3).

A professional review action shall be presumed to have met the preceding
standards necessary for the protection set out in section 11111(a) of this title
unless the presumption is rebutted by a

preponderance of the evidence.
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(b) Adequate notice and hearing

A health care entity is deemed to have met the adequate notice and hearing requirement
of subsection (a)(3) of this section with respect to a physician if the following conditions
are met (or arewaived voluntarily by the physician):

(1) Notice of proposed action

The physician has been given notice stating -

(A)()) that a professional review action has been proposed to be taken against the
physician,

(i) reasons for the proposed action,

(B)(i) that the physician has the right to request a hearing on the proposed action, (ii) any
time limit (of not less than 30 days) within which to request such a hearing, and

(C) a summary of the rights in the hearing under paragraph (3).

(2) Notice of hearing

If a hearing is requested on a timely basis under paragraph

(2)(B), the physician involved must be given notice stating -

(A) the place, time, and date, of the hearing, which date shall not be less than 30
days after the date of the notice, and

(B) a list of the witnesses (if any) expected to testify at the hearing on behalf of
the professional review body.

(3) Conduct of hearing and notice

If a hearing is requested on a timely basis under paragraph

(1)(B) -

(A) subject to subparagraph (B), the hearing shall be held (as determined by the
health care entity) -

(i) before an arbitrator mutually acceptable to the physician and the health care
entity,

(ii) before a hearing officer who is appointed by the entity and who is not in direct
economic competition with the physician involved, or

(iii) before a panel of individuals who are appointed by the entity and are not in
direct economic competition with the physician involved;

(B) the right to the hearing may be forfeited if the physician fails, without good
cause, to appear;

(C) in the hearing the physician involved has the right -

(i) to representation by an attorney or other person of the physician's choice,

(i) to have a record made of the proceedings, copies of which may be obtained
by the physician upon payment of any reasonable charges associated with the
preparation thereof,

(iii) to call, examine, and cross-examine witnesses,

(iv) to present evidence determined to be relevant by the hearing officer,
regardless of its admissibility in a court of law, and

(v) to submit a written statement at the close of the hearing; and

(D) upon completion of the hearing, the physician involved has the right -

(i) to receive the written recommendation of the arbitrator, officer, or panel,
including a statement of the basis for the recommendations, and

(i) to receive a written decision of the health care entity, including a statement of
the basis for the decision.

A professional review body's failure to meet the conditions described in this
subsection shall not, in itself, constitute failure to meet the standards of
subsection (a)(3) of this section.

(c) Adequate procedures in investigations or health emergencies

For purposes of section 11111(a) of this title, nothing in this

section shall be construed as -
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(1) requiring the procedures referred to in subsection (a)(3) of this section -

(A) where there is no adverse professional review action taken, or

(B) in the case of a suspension or restriction of clinical privileges, for a period of
not longer than 14 days, during which an investigation is being conducted to
determine the needfor a professional review action; or

(2) precluding an immediate suspension or restriction of clinical privileges,
subject to subsequent notice and hearing or other adequate procedures, where
the failure to take such an action may result in an imminent danger to the health
of any individual.

As stated previously, Louisiana state law provides for immunity as well in LSA-

R.S. 13:3715.3, stating:

C. No member of any such committee designated in Subsection A of this
Section or any sponsoring entity, organization, or association on whose
behalf the committee is conducting its review shall be liable in damages
to any person for any action taken or recommendation made within the
scope of the functions of such committee if such committee member acts
without malice and in the reasonable belief that such action or
recommendation is warranted by the facts known to him.

Under Louisiana’s law, the requirement for statutory immunity is less specific than in the
HCQIA, requiring only lack of malice and reasonable belief that the action is warranted
under the facts known to the peer review (or similar) committee member. The seminal

Louisiana case on this is Smith v. Our Lady of the Lake Hosp., Inc., (La. 7/5/94), 639

So0.2d 730, rehearing denied.

Manasra v. St. Francis Medical Center, Inc., et al, La. App. 2 Cir. 2000, 764

So.2d 295. If the professional review action meets the applicable standards, then
neither the professional review body, any person acting as a member or staff to the

body, any person under a contract or other formal agreement with the body, or any
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person who participates with or assists the body with respect to the action shall be liable
in damages with respect to the action taken by the review body. HCQIA’'s immunity is

triggered when the professional review action is taken:

1. In the reasonable belief that the action was in the

furtherance of quality health care;
2. After a reasonable effort to obtain the facts of the matter;

3. After adequate notice and hearing procedures are afforded
to the physician involved or after such other procedures as

are fair to the physician under the circumstances, and,;

4, In the reasonable belief that the action was warranted by the
facts known after such reasonable effort to obtain facts and

after meeting the requirement of Paragraph (3).

The standard for determining whether the immunity applies is one of objective
reasonableness. This standard is met “if the reviewers, with the information available to
them at the time of the professional review action, would reasonably have concluded
that their actions would restrict incompetent behavior or would protect patients.” citing

Austin v. McNamara, 979 F.2d 728, 734 (9" Cir. 1992).

Rogers v. Columbia/HCA, 971 F.Supp. 229, gives an in-depth examination of
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these four elements and the analysis to be performed in determining whether the

requirements were met.

Confidentiality of the peer review process under statute

A concern in the self-critical analysis employed by peer review, credentialing, and
other such committee is that the proceedings and findings of such committees be kept
confidential.  Louisiana Revised Statutes 44:7(D) and 13:3715.3(A) provide for
confidentiality of peer review committee records in Louisiana. They provide that peer
review committee records are confidential, not subject to discovery, and that they
cannot be obtained through a court subpoena. The legislature granted these
protections so that hospitals and other health care providers could engage in honest,
self-critical analysis without fear that their analysis via the peer review committee could

be used against them in legal proceedings.

The Health Care Quality Improvement Act, found at 42 U.S.C. 11111, et seq.
provides additional protections of confidentiality for the peer review process. The Act
provides, at 42 U.S.C. 11137 that information reported under the Act will be kept

confidential except with respect to professional review activity.

There are few Louisiana cases interpreting the state statutes as to the scope of

the protections which they provide. In the case Smith v. Louisiana Health and

Human Resources Admin, 477 So.2d 1118 (la. 1985), the Supreme Court considered

the extent to which hospital committee records are protected by statute and decided
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that records pertaining to both policy-making and personnel matters fell within the

protective scope of La. R.S. 13:3715.3 and 44:7(D). However, in Smith v. Lincoln

General Hospital, 605 So.2d 1347 (La. 1992), the Louisiana Supreme Court held:

When a plaintiff seeks information relevant to his case that is not
information regarding the action taken by a committee or its exchange of
honest self-critical study but merely factual accountings of otherwise
discoverable facts, such information is not protected by any privilege as it
does not come within the scope of information entitled to that privilege.
(Id., at 1348)

The above was upheld in a second Louisiana Supreme Court decision,
Gauthreaux v. Frank, 95-1033 (La. 6/16/95); 656 So.2d 634. In these decisions, the
Louisiana Supreme Court ruled that some information discussed within the peer review
process may be subject to discovery. The court noted in the Smith v. Lincoln General
case”

These provisions are intended to provide confidentiality to the records
and proceedings of hospital committees, not to insulate from discovery
certain facts merely because they have come under the review of any
particular committee. Such an interpretation could cause any fact which
a hospital chooses to unilaterally characterize as involving information
relied upon by one of the sundry committees formed to regulate and
operate the hospital to be barred from an opposing litigants discovery,
regardless of the nature of that information. Such could not have been
the intent of the legislature especially in light of the broad scope given to
discovery in general. La. C.C.P. 1442. Further, privileges, which are in
derogation of such broad exchange of facts, are to be strictly interpreted.

Id. 1348

Reiterating the above portion of its decision in the Smith v. Lincoln General

matter, the court stated in Gauthreaux v. Frank:

In the present case, the trial court interpreted La. R.S. 13:3715.3 as
protecting form discovery any information passing before a hospital
committee or otherwise discussed in a committee meeting. Such a
reading of the peer review committee privilege is clearly too expansive in
light of our decision in Smith, supra.

Gauthreaux, at 634.

Generally, these cases are interpreted to mean that documents generated by the

committee itself are privileged and should be kept confidential and are not subject to
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discovery or court subpoena, but those simply used by the committee in its investigation
remain discoverable. The courts generally opt to conduct an in camera inspection of

documents in disputes to determine which are discoverable and which are not.

Reporting requirements; National Practitioner Data Bank

The National Practitioner Data Bank was created by the HCQIA, and licensing
boards, hospitals, and other entities are required to report certain information to the
Data Bank which could have detrimental impact on the physician concerned. Also, as
stated above, hospitals must consult the Data Bank in making decisions regarding
granting or expanding medical staff privileges and must follow up with the data bank
every two years for physicians with staff privileges.

It is advisable for the physician to consult with his attorney prior to filing the
required reports, particularly because the definitions set forth at 45 C.F.R. 60.3, are
quite broad. Generally the information that must be reported to the Data Bank includes
reporting medical malpractice payments, reporting licensure actions taken by Boards of

Medical Examiners, and reporting “adverse actions on clinical privileges.”

Sec. 60.3 Definitions.

Act means the Health Care Quality Improvement Act of 1986, title 1V of Pub. L.
99-660, as amended.

Adversely affecting means reducing, restricting, suspending, revoking, or
denying clinical privileges or membership in a health care entity.

Board of Medical Examiners, or Board, means a body or subdivision of such
body which is designated by a State for the purpose of licensing,
monitoring and disciplining physicians or dentists. This term includes a
Board of Osteopathic Examiners or its subdivision, a Board of Dentistry
or its subdivision, or an equivalent body as determined by the State.
Where the Secretary, pursuant to section 423(c)(2) of the Act, has
designated an alternate entity to carry out the reporting activities of Sec.
60.9 due to a Board's failure to comply with Sec. 60.8, the term Board of
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Medical Examiners or Board refers to this alternate entity.

Clinical privileges means the authorization by a health care entity to a physician,
dentist or other health care practitioner for the provision of health care
services, including privileges and membership on the medical staff.

Dentist means a doctor of dental surgery, doctor of dental medicine, or the
equivalent who is legally authorized to practice dentistry by a State (or
who, without authority, holds himself or herself out to be so authorized).

Formal peer review process means the conduct of professional review activities
through formally adopted written procedures which provide for adequate
notice and an opportunity for a hearing.

Health care entity means: (a) A hospital; (b) An entity that provides health care
services, and engages in professional review activity through a formal
peer review process for the purpose of furthering quality health care, or a
committee of that entity; or (c) A professional society or a committee or
agent thereof, including those at the national, State, or local level, of
physicians, dentists, or other health care practitioners that engages in
professional review activity through a formal peer review process, for the
purpose of furthering quality health care. For purposes of paragraph (b)
of this definition, an entity includes: a health maintenance organization
which is licensed by a State or determined to be qualified as such by the
Department of Health and Human Services; and any group or prepaid
medical or dental practice which meets the criteria of paragraph (b).

Health care practitioner means an individual other than a physician or dentist,
who is licensed or otherwise authorized by a State to provide health care
services. Hospital means an entity described in paragraphs (1) and (7) of
section 1861 (e) of the Social Security Act.

Medical malpractice action or claim means a written complaint or claim
demanding payment based on a physician's, dentists or other health care
practitioner's provision of or failure to provide health care services, and
includes the filing of a cause of action based on the law of tort, brought in
any State or Federal Court or other adjudicative body.

Physician means a doctor of medicine or osteopathy legally authorized to
practice medicine or surgery by a State (or who, without authority, holds
himself or herself out to be so authorized).

Professional review action means an action or recommendation of a health care
entity: (a) Taken in the course of professional review activity; (b) Based
on the professional competence or professional conduct of an individual
physician, dentist or other health care practitioner which affects or could
affect adversely the health or welfare of a patient or patients; and (c)
Which adversely affects or may adversely affect the clinical privileges or
membership in a professional society of the physician, dentist or other
health care practitioner. (d) This term excludes actions which are
primarily based on: (1) The physician's, dentist's or other health care
practitioner's association, or lack of association, with a professional
society or association; (2) The physician's, dentist's or other health care
practitioner's fees or the physician's, dentist's or other health care
practitioner's advertising or engaging in other competitive acts intended
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to solicit or retain business; (3) The physician's, dentist's or other health
care practitioner's participation in prepaid group health plans, salaried
employment, or any other manner of delivering health services whether
on a fee-for-service or other basis; (4) A physician's, dentist's or other
health care practitioner's association with, supervision of, delegation of
authority to, support for, training of, or participation in a private group
practice with, a member or members of a particular class of health care
practitioner or professional; or (5) Any other matter that does not relate to
the competence or professional conduct of a physician, dentist or other
health care practitioner.

Professional review activity means an activity of a health care entity with respect
to an individual physician, dentist or other health care practitioner: (a) To
determine whether the physician, dentist or other health care practitioner
may have clinical privileges with respect to, or membership in, the
entity;(b) To determine the scope or conditions of such privileges or
membership; or (¢) To change or modify such privileges or membership.
Secretary means the Secretary of Health and Human Services and any
other officer or employee of the Department of Health and Human
Services to whom the authority involved has been delegated.

State means the fifty States, the District of Columbia, Puerto Rico, the Virgin
Islands, Guam, American Samoa, and the Northern Mariana Islands.

JCAHO Requirements

The requirements of the JCAHO must also be followed.

Medical Staff Bylaws

While there is no Louisiana case on point, there are a number of cases from
other jurisdictions which hold that the medical staff bylaws create a contract between
the hospital and its medical staff and may be enforceable as a contract. See, for

example, the federal court cases, Pariser v. Christian Health Care Systems, Inc., 681

F.Supp. 1381 (E.D. Mo. 1988); Robinson v. Magovern, 521 F. Supp. 842 (W.D. Pa.

1981), aff'd 688 F.2d 824 (3™ Cir. 1982). However, there are courts in several states,
including Texas, which have failed to recognize that the medical staff bylaws are

contracts. See Weary v. Baylor University Hospital, 360 S.W. 2d 895. Considering
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the controversy, the hospital bylaws should contain a provision addressing whether the
medical staff bylaws constitute a contract between the members of the medical staff and
the hospital. Similarly, the medical staff bylaws should contain a statement of the
nature of the relationship between the medical staff and the hospital.

The medical staff bylaws should make appropriate reference to the HCQIA and
to state legislation, discussed above, which provides for privileges and immunities as
well as for due process and fair hearing rights for members of the medical staff. There
should be a section in the bylaws covering what law governs the medical staff bylaws
and what conflict of laws principles should apply. All professional review committees or
bodies should be defined and identified as such in the medical staff bylaws, thus
invoking privileges and immunities granted to professional review committee members
by HCQIA and LSA-R.S. 3715.3.  Additionally, hospital committees such as risk
management, should be identified so that these committees are afforded the privileges
set forth in the above laws. Appropriate releases should also be included within the
medical staff bylaws themselves, granting immunity to those who make decisions
regarding applications or re-applications for privileges.

Additionally, the medical staff bylaws should clearly state the scope of clinical
privileges granted to members of the medical staff, under whose authority and with
whose approval such privileges are granted (the governing board of the hospital), and
the bylaws should clearly set forth the hospital’s ability to limit membership of the
medical staff in various departments and specialties. Similarly, the medical staff bylaws

should clearly denote who may initiate taking any corrective action against a member

44



and should clearly denote that the governing body of the hospital does not give up or
waive its own prerogative to institute corrective action of its own. In the case of an
adverse action, it is important that the medical staff bylaws clearly have set forth the
identify of the individual person or group who may impose suspension, termination of
staff privileges, or other such adverse action against a physician.

There should also be clearly set forth and very limited provisions for automatic
termination. These provisions must be carefully drafted due to potential derogation of
the due process rights of the affected professionals. For the same reason, as stated
above, it is important that a hearing procedure be outlined in the medical staff bylaws,
clearly stating what the hearing and appeals process is in the case of professional
review activity.

Additionally, the medical staff bylaws should clearly articulate the methods by
which they may be amended, the medical staff's policy on alternative dispute resolution,
its appointment and reappointment procedure and the processes by which applications
and re-applications for privileges are reviewed.

The bylaws of the medical staff outline the powers and duties of the body;
however, they are also a protective tool. If the bylaws are properly drafted and strictly
followed, they should offer vast protections to those members the medical staff

participating in professional review activities.
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HEALTHCARE QUALITY IMPROVEMENT ACT

§ 11112. Standards for professional review actions

(a) In general. For purposes of the protection set forth in section 411(a) [42 USCS 8§
11111(a)], a professional review action must be taken--

(1) in the reasonable belief that the action was in the furtherance of quality health care,
(2) after a reasonable effort to obtain the facts of the matter,

(3) after adequate notice and hearing procedures are afforded to the physician involved
or after such other procedures as are fair to the physician under the circumstances, and
(4) in the reasonable belief that the action was warranted by the facts known after such
reasonable effort to obtain facts and after meeting the requirement of paragraph (3). A
professional review action shall be presumed to have met the preceding standards
necessary for the protection set out in section 411(a) [42 USCS § 11111(a)] unless the

presumption is rebutted by a preponderance of the evidence.

(b) Adequate notice and hearing. A health care entity is deemed to have met the
adequate notice and hearing requirement of subsection (a)(3) with respect to a
physician if the following conditions are met (or are waived voluntarily by the physician):
(1) Notice of proposed action. The physician has been given notice stating--

(A) (i) that a professional review action has been proposed to be taken against the
physician,

(i) reasons for the proposed action,
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(B) (i) that the physician has the right to request a hearing on the proposed action,

(ii) any time limit (of not less than 30 days) within which to request such a hearing, and
(C) a summary of the rights in the hearing under paragraph (3).

(2) Notice of hearing. If a hearing is requested on a timely basis under paragraph (1)(B),
the physician involved must be given notice stating--

(A) the place, time, and date, of the hearing, which date shall not be less than 30 days
after the date of the notice, and

(B) a list of the witnesses (if any) expected to testify at the hearing on behalf of the
professional review body.

(3) Conduct of hearing and notice. If a hearing is requested on a timely basis under
paragraph (1)(b)--

(A) subject to subparagraph (B), the hearing shall be held (as determined by the health
care entity)--

(i) before an arbitrator mutually acceptable to the physician and the health care entity,
(i) before a hearing officer who is appointed by the entity and who is not in direct
economic competition with the physician involved, or

(iii) before a panel of individuals who are appointed by the entity and are not in direct
economic competition with the physician involved;

(B) the right to the hearing may be forfeited if the physician fails, without good cause, to
appear;

(C) in the hearing the physician involved has the right--

(i) to representation by an attorney or other person of the physician's choice,
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(i) to have a record made of the proceedings, copies of which may be obtained by the
physician upon payment of any reasonable charges associated with the preparation
thereof,

(iii) to call, examine, and cross-examine witnesses,

(iv) to present evidence determined to be relevant by the hearing officer, regardless of
its admissibility in a court of law, and

(v) to submit a written statement at the close of the hearing; and

(D) upon completion of the hearing, the physician involved has the right--

(i) to receive the written recommendation of the arbitrator, officer, or panel, including a
statement of the basis for the recommendations, and

(ii) to receive a written decision of the health care entity, including a statement of the

basis for the decision.

A professional review body's failure to meet the conditions described in this subsection

shall not, in itself, constitute failure to meet the standards of subsection (a)(3).

(c) Adequate procedures in investigations or health emergencies. For purposes of
section 411(a) [42 USCS § 11111(a)], nothing in this section shall be construed as--

(1) requiring the procedures referred to in subsection (a)(3)--

(A) where there is no adverse professional review action taken, or

(B) in the case of a suspension or restriction of clinical privileges, for a period of not

longer than 14 days, during which an investigation is being conducted to determine the
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need for a professional review action; or
(2) precluding an immediate suspension or restriction of clinical privileges, subject to
subsequent notice and hearing or other adequate procedures, where the failure to take

such an action may result in an imminent danger to the health of any individual.

Smith v Ricks, 798 F Supp 605 (1992, ND Cal)

Hospital and staff members who conducted professional review action resulting in
revocation of cardiologist's staff privileges are immune from federal antitrust liability
pursuant to42 USCS 811111, where review process began after hospital staff was
notified that cardiologist's staff privileges had been revoked at another hospital due to
inadequate care, and revocation occurred after staff reviewed files on cases, and
provided proper notice of hearings to cardiologist, who attended recorded hearings with
attorney and was allowed to present evidence and examine and cross-examine
witnesses, and written recommendation was presented at end of hearing process,
because based on evidence cardiologist is unable to overcome presumption that staff

and hospital met standards of 42 USCS 811112(a) in conducting professional review.

Bryan v James E. Holmes Regional Medical Ctr., 33 F3d 1318 (1994 CA11 Fla)

Hospital was entitled to protection from monetary liability under Health Care Quality

Improvement Act in terminating physician's staff privileges where it did so in reasonable
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belief that action was in furtherance of quality health care, made reasonable effort to

obtain facts of matter, adequately notified physician, and afforded him hearing.

Pamintuan v Nanticoke Mem'l Hosp., 192 F3d 378 (1999, CA3 Del)

Health Care Quality Improvement Act precluded award of damages to physician against
hospital for suspending her privileges where she failed to show that totality of
information available to hospital reviews did not provide basis for reasonable belief that

their actions would further health care.

Fobbs v Holy Cross Health Sys. Corp., 789 F Supp 1054 (1992, ED Cal)

Physician's antitrust case against health system must fail, where hospital and staff
committees, acting on concerns raised as to possible irregularities in physician's
handling of cases involving laser surgery, imposed monitoring system on physician and
ultimately suspended his medical staff membership when he refused to comply with
mandatory monitoring, because immunity extends to physician and corporate
defendants under Health Care Quality Improvement Act of 1986 (42 USCS § 11111 et
seq.) in their capacity as professional review body with regard to professional review
action against physician since compliance with all aspects of § 11112 was clearly

shown.
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Imperial v Suburban Hosp. Ass'n, 862 F Supp 1390 (1993, DC Md)

Physician's claim against peer review committees arising out of his failure to be
reappointed to staff because of quality assurance problems is denied summarily, where
(1) Credentials Committee took one-month recess to review quality assurance
summary, patient records in questions, and another physician's recommendations, and
(2) Medical Executive Committee held hearing in order to investigate matter before
making recommendation and reviewed quality assurance summary and specific charts
involved in charges, because peer review committees made reasonable effort to obtain

facts of matter and committees' actions were fair.

Monroe v AMI Hosps., 877 F Supp 1022 (1994, SD Tex)

Physician's claim against hospital, arising out of peer review process that led to
recommendation that his hospital privileges be revoked, is dismissed, where concerns
about physician's professional competence and judgment in providing patient care were
impetus for peer review and adverse recommendation, because physician failed to
overcome presumption that peer review action was taken in reasonable belief that it

would further quality of health care under 42 USCS § 11112(a)(1).

Chalal v Northwest Med. Ctr., Inc., 147 F Supp 2d 1160 (2000, ND Ala)
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Hospital is immune from monetary liability for its decision to terminate doctor's staff
privileges and mandatory reporting thereof to National Practitioner Data Bank, where
several incidents resulting in poor outcomes for patients occurred on his watch, and
record overwhelmingly reflects that hospital's decision was reasonable, based on
legitimate concern for patients, supported by facts and medical evidence, and reached
only after proper notice and hearing procedures were afforded, as set forth in 42 USCS
811112(a), because this is precisely type of litigation Health Care Quality Improvement

Act (42 USCS 8§ 11101 et seq.) was designed to prevent.

Crosby v Hospital Auth., 873 F Supp 1568 (1995 MD Ga)

Claim of osteopathic doctor against county hospital authority, its board members, and
staff physicians, arising out of defendants' refusal to grant him orthopedic surgical staff
privileges, is denied summarily, where decision was based on doctor's inability to
become board certified, because decision to recommend denial of surgical privileges

was professional review action entitled to immunity under 42 USCS § 11112.

Mevyers v Logan Mem. Hosp., 82 F Supp 2d 707 (2000 WD Ky)
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Hospital board of trustee decision to deny physician's application for reappointment to
medical staff, but not investigatory proceedings leading up to decision, constituted
"professional review action" that had to meet statutory criteria to be immune from

money damages under 42 USCS § 11112(a).

Singh v Blue Cross & Blue Shield of Mass., Inc., 182 F Supp 2d 164 (2001, DC

Mass)

Health insurer's decisions not to admit physician to insurer's new health-care plan, and to
prohibit physician from accepting new patients under existing plan were immune from
challenge under 42 USCS § 11112(a), where physician failed to show that insurer did not
act in furtherance of quality of health care, since audit of physician's practice found
"excessive" and ‘“inappropriate” use of prescription medications, insurer made
reasonable effort to obtain facts by hiring independent reviewer, and no hearing was

required, since physician agreed to format for audit.

Gabaldoni v Wash. County Hosp. Ass'n, 250 F3d 255 (2001, CA4 Md)

Ultimate decision maker is not required to investigate matter independently; all that is

required is reasonable effort to obtain facts.
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Gladney v. Sneed, 742 So. 2d 642, (La. App. 2" Cir. 1999)

After plaintiff was struck by a vehicle, she reported to Huckabay Hospital emergency
room where a second year pediatric resident was the attending emergency room
physician. The patient died from treatable shock. The obvious symptoms of shock were
not identified by the physician or the emergency room nurse. The court felt the
experienced nurses should have identified the symptoms and used the chain of
command in order to get the patient transferred to a hospital where he could be properly
treated. Chain of command was a factor in apportioning fault between the hospital and

the physician.

Brown ex rel. Brown v. State Dep't of Health & Hosps., 832 So. 2d 351, (La. App. 4™ Cir.

2002)

The Fourth Circuit followed the holding of LeBreton v. Rabito, 714 So2d. 1226, (La.
1998) in determining the La. R.S. 40:1299.47(A)(2)(a) [*5] , the specific statutory
provision providing for the suspension of prescription in the context of medical
malpractice, must be applied alone, not complementary to La. C.C. art. 3472, the more
general codal article that addresses interruption of prescription. Interestingly, in his
dissent Judge McKay noted he agrees with Justice Calogero in that he believes

LeBreton should be overruled.
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Garnica v. Louisiana State Univ. Med. Ctr., 744 So. 2d 156, (La. App. 4" Cir 1999)

In 1979, plaintiff was treated at LSU Dental School for jaw problems and surgery on her
right temporomandibular joint included the implantation of a Proplast prosthesis in her
jaw. In 1990 the manufacturer of the prosthesis notified oral surgeons to stop using the
implants and the United States Food and Drug Administration sent out a safety alert to
oral surgeons to notify their patients of the defective product so that any problems or
potential problems could be corrected by remedial surgery or other means. Physician’s
failure to notify the patient of the problems of the prosthesis did not fall under the medical
malpractice act. Specifically the court held the duty to notify the patient is a ministerial or
clerical function and does not require any specialized training or knowledge. The duty did
not arise from the performance of health care and was not during the patient's medical

care, treatment or confinement under the definition of "health care."

Armand v. Department of Health & Human Resources, 729 So. 2d 1085, (La. App. 1% Cir.

1999)

Hospital had a policy where if a patient under 16 years old is brought to the emergency
room, the emergency room physician should consult the pediatric on-call team to
evaluate a patient presenting with medical and/or surgical conditions requiring specialty
consultation. In this matter the Court held the plaintiffs’ claim fell under the medical

malpractice act even though the hospital did not properly instruct the residents regarding
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the hospital’s policies and procedures.

The Court stated the September 1988 amendments to LSA-R.S. 40:1299, the legislature
closed the window on recovery for medical malpractice caused by administrative
negligence. The legislature accomplished this by broadening the definitions of
"malpractice” and "health care" so that LSA-R.S. 40:1299.39 would extend to cover all
acts associated with medical treatment of a patient, whether those acts are performed

by physicians or others in an administrative or managerial capacity.

Our courts have formulated duties of care on an individual basis to determine when a

hospital's governing body is responsible for its own acts or omissions which cause injury

to a patient.

Examples include:

Grant v. Touro Infirmary, 254 La. 204, 223 So. 2d 148 (1969), overruled on

other grounds by, Garlington v. Kingsley, 289 So. 2d 88 (La. 1974);

the governing board's duty to select its employees with reasonable care;

Snipes v. Southern Baptist Hospital, 243 So. 2d 298 (La. App. 4th Cir. 1971);
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Lauro v. Travelers Ins. Co., 261 So. 2d 261 (La. App. 4th Cir.), writ denied, 262

La. 188, 262 So. 2d 787 (1972);

the board's duty to furnish the hospital with reasonably adequate supplies,

equipment and facilities for use in treatment and diagnosis of patients;

Head v. St. Paul Fire & Marine Ins. Co., 408 So. 2d 1174 (La. App. 3d Cir.),

writ denied, 412 So. 2d 99 (La. 1982)

a duty to provide adequate procedures for maintenance and safety of its

grounds and buildings

A breach of one of the above listed duties or a similar duty which causes injury to the

patient may constitute independent negligence of a hospital's governing board even in

the absence of any finding of negligent conduct by an employee. Sibley v. Board of

Supervisors of Louisiana State University (Sibley 1), 477 So. 2d 1094, 1099 (La. 1985).

C. Nursing Negligence
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Derouen v. State ex Rel. Dept. of Health can Hospitals, App. 3 Cir. 1999,

98-1201 (La. App. 3 Cir. 2/3/99), 736 So.2d 890. Plaintiff who alleged a
blood sample was drawn for purpose of performing testing for HIV was a
“patient” who was receiving “health care” for purposes of Malpractice

Liability.

LeJeune Claims - Trahan v. McManus, 728 So.2d 1273 (La. 1999).

Plaintiffs were the parents of a decedent attempting to recover 2315.6
damages for mental anguish and emotional distress resulting from their
son's injury and death. The two issues before the Louisiana Supreme Court
were whether the claim fell within the medical malpractice act and whether
"by-stander damages" (also known as Lejuene damages) are recoverable
when the event at issue was an act or omission by a health care provider

the Louisiana Supreme Court held:

The fact damages recoverable under article 2315.6 are limited to
mental anguish damages and to specifically required facts and
circumstances does not serve to remove article 2315.6 claims from
the applicability of the Medical Malpractice Act, as long as the
mental anguish arises from the injury to or death of a patient caused

by the negligence of a qualified health care provider. Id. at 1277.

58



The Louisiana Supreme Court reiterated tort damage for medical
malpractice falls under article 2315, et seq., and it is not the quality of the
claimant, but the context within which the claim arises through medical care
and treatment provided to a patient. The medical malpractice act does not
create a cause of action for negligent medical care as same is created
under article 2315, et seq. The Medical Malpractice Act only provides the
procedural mechanism for the presentation of such claims. The Louisiana

Supreme Court in this case states:

The requirements of Article 2315.6, when read together, suggest a
need for temporal proximity between the tortious event, the victim's
observable harm and the plaintiff's mental distress arising from and

an awareness of the harm caused by the event. Id. at 1279.
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